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CLERK'S NOTICE 

This IS to notify you that In the above referenced case the Court's action on 01/11/2011 

RE: Defts C7ty of Leom7nster, Leom7nster Ret7rement Board's 
MOTION to D7sm7SS (MRCP 12b) Amended Complalnt & plff's 
OppOSl t70n to Motlon (P#7) 

IS as follows 

Motion (P#9) ALLOWED - see memorandum &order,of the court (John 5 

McCann, Justice) Notices mailed 1/14/2011 , , 


Dated at Worcester, Massachusetts this 14th day of January, 
2011 

Dennis P McManus, Esq , 
Clerk of the Courts 

BY 

Alexander Rodriguez, III 
Assistant Clerk 

Telephone 508-831-2358 (Session Clerk) or 508-831-2347 

Copies mailed 01/14/2011 

DIsabled indIvIduals who need handIcap accommodations should contact the AdminIstrative Office of the 

Superior Court at (617) 788·8130 -- cVdre.ult_2 wpd 1588355 mctallow marchand 



Commonwealth of Massachusetts 

County of Worcester 

The Supenor Court 


CIVIL DOCKET# WOCV201 0-02153C 

John Picone, Individually and on behalf 
of a class of persons similarly situated 

Plamtlff(s) 
vs 

City of Leommster, Public Emplyee Retirement 
Commission, and Leommster Retirement Board 

Defendant(s) 

JUDGMENT ON MOTION TO DISMISS 
(Mass R CIV P 12b) 

This action came on for hearing before the Court, John S McCann, Justice upon 
the Defendant's, City of Leominster, Public Employee Retirement Commission, 
Leominster Retirement Board, Motion to Dismiss pursuant to Mass R CIV P 12(b), and ft/~J~. 
upon consideration thereof, V 

It IS ORDERED and ADJUDGED 

That the Complaint of the plaintiff, John Picone, IndiVidually and on behalf 
of a class of persons Similarly situated, IS hereby DISMISSED against the defendant(s), 
CIty of Leominster, PubliC Employee Retirement CommissIon, Leominster RetIrement 
Board, and that the defendant(s) recovers their costs of action 

Dated at Worcester, Massachusetts this 11th day of January, 2011 

By 

cvd)ud12b_l wpd 156664G inl.docOl rodrique 
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COMMONWEALTH OF MASSACHUSETTS 

WORCESTER, ss 	 SUPERIOR COURT 
CIVIL ACTION 
NO lO-2153-C 

JOHN PICONE & all others sImIlarly sltuated l 

CITY OF LEOMINSTER & others! 

MEMORANDUM OF DECISION.AND ORDER 

ON DEFENDANTS' MOTIONS TO DISMISS 


ThIS case arIses out of claIms brought by the piamtiff John PICone, a fire fighter 

employed by the defendant CIty of Leommster (the "CIty") The plamtIff claIms that the 

defendants VIOlated the CIty'S collectIve bargaImng agreement With Its fIrefighters when they 

ceased treatmg a clothmg allowance as regular compensatIon for purposes of penSIOn 

contnbutIons and benefits The defendants have all moved to dismISS pursuant to Mass R CIV 

P 12(b)(6) argumg, mter aha, that the collectIve bargaInmg agreement was no longer valId and 

that thetr actIon was therefore appropnate For the followmg reasons, the defendants' motlOns 

are ALLOWED 

BACKGROUND 

1 he Amended Complamt's allegatIOns are taken as true for purposes of the pendIng 

motIon, except to the extent that they contradIct the express tenns of the collectIve bargalillng 

agreement as attached to the CIty'S MotIon to DISmISS 

1 The plaIntl:ff has not moved for class certIficatIOn, but stated m hiS Amended ComplaInt that he 
filed SUlt on behalf of"dll other current and retIred urnomzed employees of the CIty of 
LeomInster who receIved umfonn or clothmg allowances as part ofthelf regular compensatIOn 
and who were part of a bargammg umt whose collectIve bargammg agreement contmued m 
effect past July 1,2009" Amended Complamt, par 3 The piamtiffs attorney stated at the 
hearmg,.011 thIs motIon he mtends to move for class certIficatIOn 
2 PublIc Employee RetIrement AdnnmstratIOn CommIsSIon and LeOmInster RetIrement Board 
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The plamtlff served as a Leommster fire fighter smce 1976 As such, he was a member 

of the Leonunster FIre FIghters Umon, lAFF Local 1841, whIch negotiated a senes of collectIve 

bargammg agreements WIth the CIty that reqUired payment of a clothing allowance The most 

recent agreement became effectIve on July 1, 2006 and contmued m effect untIl June 30, 2009 

UntIl that time, the defendants treated the clothmg allowance payments as regular compensatIOn 

for purposes of retIrement contnbutIOns and computmg benefits On or about July 1, 2009 the 

defendants stopped that practIce 

The most recent collectIve bargalmng agreement mcluded an "evergreen proVISIOn" that 

extended the terms and prOVISIOns ofthe agreement for any penod dunng whIch an extenSIOn or 

new agreement was bemg negotiated 

The plamtIff lllltlated tlus actIOn m October 2010 

DISCUSSION 

When evaluatmg the suffiCIency of a complamt under Mass R CIV P 12(b)( 6), the court 

accepts as true Its factual allegatIOns and draws all reasonable Inferences m favor of the 

plamtlffs Iarmaccluno V Ford Motor Co, 451 Mass 623,636 (2008) The court may also take 

mto account exlubits attached to the pleadmgs Schaer v BrandeIS Umv , 432 Mass 474,477 

(2000) In addItIOn, the court may consIder contracts and regulatIOns lehed upon by the plamtIff 

but not attached to the pleadmgs If they are attached to the motIOn at Issue and the plamtiffhad 

access to these documents pnor to dIscovery Cumls Ins Soc'y Inc v BJ's Wholesale Club, 

455 Mass 458,465 n 14 (2009) To survIve a motIon to dIsmISS, a complamt must contain 

factual allegatIOns whIch, If true, raIse a nght to relIef above the speculative level Mere labels 

and conclusory allegatIons Will not suffice Rather, a complamt must allege facts "plaUSIbly 

suggestmg (not merely conSIstent With) an entItlement to relIef" Iarmacchmo, 451 Mass at 636 

(mtemal quotatIOn marks omItted) I 
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The defendants argue that the plamtIff's claIms must be dIsmIssed because the collectIve 

bargammg agreement was no longer m effect after June 30, 2009 Furthermore, pursuant to St 

2009, c 21, § 3, codIfied as G L c 21, § 1, wages, for purposes ofpenslOn calculatlOns, cannot 

mclude clotlung allocatlOns The plamtlffrehes on St 2009, c 21, § 23 ("SectIOn 23"), whIch 

states that If already consIdered such, a clothIng allowance "shall contmue to be mcluded m the 

defimtlon of regular compensatIOn dunng the term of [a) collective bargaInIng agreement" The 

Issue before the court IS whether the collectIve bargammg agreement's term ended June 30, 2009 

or remamed m effect whIle the partIes negotiated a new agreement 

The Supreme JUdICIal Court, construmg G L l" lS0E, § 7(a), recently declded Boston 

Hous Auth v NatIOnal Com Of Frremen & OIlers, Local 3, 458 Mass 155 (2010) SectIon 

7(a) governs collective bargammg between publIc employers and employees and provIdes m 

relevant part that "[a)ny collectIve bargammg agreement shall not exceed a term ofthree (3) 

years" In Boston Housmg AuthOrIty, thIs was construed to mvalIdate evergreen clauses 

Applymg thIs dec lSIon to the collectIve bargammg agreement at Issue, this court must hold that 

the collectIve bargammg agreement termmated on June 30, 2009 ThIs was both Its stated end 

date and three years after Its effectlVe date The evergreen prOVISIon IS mvalId 

The plamtIff argues that Boston Housmg AuthOrIty should be lmuted to Its facts and 

should not reach collective bargammg agreement for publIc safety employees ThIS court 

dIsagrees and finds no support for the plamtIff's argument In eIther Boston Housmg Authonty or 

G L c 150E, § 7(a) 

Because the agreement IS no longer m force, SectlOn 23 does not prohIbIt the defendant 

from removmg the clothing allowance from Its penslOn contrIbutIons and calcu1atIOns and the 

plamtlff's actIOn cannot survIve 

The defendants have raIsed other arguments that thIS court need not address 
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ORDER 


For the foregomg reasons, It IS ORDERED that the defendants' MOTIons to DIsmIss are 

ALLOWED 

Date January~, 2011 
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